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Karl Roberts
Director of Place
Arun District Council
Civic Centre
Maitravers Road
Littiehampton

BN17 5LF

VIA EMAIL

20928/A3/HH/sjo

12 May 2021
Dear Karl

REVOCATION OF PAGHAM OUTLINE PLANNING PERMISSIONS PETITION
We act on behalf of Tavlor Wimpey UK Limited and write to object to the petition to seek to revoke
Qutline Planning Permission refs, P/25/17/0UT, P/140/16/0UT, P/134/16/0UT and P/30/19/0UT.

The site at Land North of Sefter Road, Pagham is current subject to extant Cutline Planning
Paermission {ref. P/134/16/0UTY and is within Taylor Wimpey's land ownership. A Reserved Matters
application is currently pending consideration by the Council for the foliowing description of
development:

Application for the approval of Reserved Matiers pursuant fo condition I (Reserved
Matters delaiis), condition 6 {(Design Code Masterplan) & condition 7 {(landscaping &
fayout details) following the grant of P/I34/ 167/ 0UT for the erection of 250 No. dweliings,
{including affordable homes), replacement scoul hut, isnd for an Ambulance Community
Response Post Facility, demaolition of No. 80 Rose Green Road & provision of Public Open
Spaces inciuding associaled children’s play areas, landscaping, drainage & earthworks.

Reasons for Objecting

Cur reasons for raising an objection to the revocation of the aforementioned Qutline Planning
Permissions are set out fully below, but in summary include the Tollowing matters:
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~ The sites have been allocated by the Council within the Local Plan and their respective and
cumulative feasibility for residential-led development has been scrutinised by the Local Plan
Inspector during the course of the Local Plan Examination process and have been found to
be sound.

- There is no reasonable basis for revocation of the aforementioned Outline Planning Permission
when considered against Section 97 of the Town and Country Planning Act 1990 which allows
councils to revoke or modify a planning consent to such an extent as they consider expediant
with regard to the Development Plan and other material considerations. The Commitiee Report
for P/134/16/CUT confirms that the development proposals aligned with the policies set out
within the Arun Local Plan and there were no departures from policies within the Plan.
Therefore, there is no substantive basis for the Council to proceed with a Revocation Order
to revoke the Qutline Planning Permission at Land North of Sefter Road.

- Since Qutline Planning Permission was gained at "Land North of Sefter Road, Pagham' (ref.
PF/134/16/0UT), a considerable amount of cost has been expended with the preparation of
plans and technical documents and associated survey work related to the progression of the
previously refused Reserved Matters application (ref. P/24/20/RES) and the new Reserved
Matters application which is pending consideration by the Council. ADC should be mindful that
this will need to be taken into account in respect of any claims for compensation which may
be made should the Cutline Planning Permission be successfully revoked,

- The impact of revocation of the Outline Planning Permissions will be significantly detrimental
to ADC’s housing delivery and the case for revocation is merely seeking to stall the delivery
sustainable development within Pagham.

- In addition, it should be noted that section 97 allows for modification as well as revocation,
and Council should not make any decision o revoke without fully considering modification in
the alternative.

- Tayior Wimpey fully intends to implement the exiant ocutline planning permission for
residential-led development (ref. P/134/16/0UT) as expediently as possible.

The Legislation for Revocation of a Planning Permission

Section 97 of The Town and Country Planning Act 1990 provides Local Planning Authorities with the
power o revoke or modify planning permission. The NPPG confirms this and notes that “pianning
parmission may be revoked or modified to such an extent by the local planning authority as the local
planning authority considers expedient or where development has stalled. In doing so the authority
must have regard to the development plan and to any other material considerations”. (Paragraph:
081 Reference ID: 17b-081-20190722)

Where there is an objection to a revocation order being made, the decision to revoke the permission
must be confirmed by the Secretary of State. Tavior Wimpey confirm that they would formally oppose
any revocation order relating to Outline Planning Permission ref, P/134/16/0UT.

In March 2006, the then Planning Minister (Yvelte Cooper) described the use of the powers 1o revoke
a planning permission, noting that LPA’s should have regard to the development plan and to any
other material consideration and that the decision to revoke a planning permission was not a routine
iustification since the fact that planning permission was granted indicates that the development was
considered accepiable at the time.
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Compensation

Under section 107 of The Town and Country Planning Act 1990, ADC could be liable to pay
compensation to the applicant in the event that the revocation order is successful. As part of the
Council’s decision-making exercise on whether to revoke the Qutline Planning Permission, it should
take into consideration the compensation that it could be liable for. Lord Carnwath in a Supreme
Court ruling in July 2012 held that:

“in simpie ferms, the question is whether 8 public authority, whHen deciding whether to exercise a
discretionary power o achieve a public objective, is entitied to take into account the cost to the
public of so doing. Posed in that way, the question answers itself. As custodian of public funds, the
guthority not only may, but generally must, have regard to the cost to the pubiic of its actions, at
least to the extent of considering any case whether the cost s proportionate o the aim to be
achieved, and faking into account more economic ways of achieving the same objective.”

{Health and Safety Executive) v. Wolverhampton City Council [2012] 1 WLR 2264

Tavlor Wimpey have reviewed the costs associated with preparation of plans and technical documents
and associated survey work related to the progression of the previcusly refused Reserved Matters
application (ref. P/24/20/RES) and the new Reserved Matiers application which is pending
consideration by the Council. Tavior Wimpey estimate that these cost to date are in excess of
£600,00C and Members should take this into consideration when deciding whether a revocation order
may be appropriate.

Review of Petitioners Case

The case on behalf of the petitioners states that the Qutline Planning Permissions were granted as
departures from the relevant development plan policies. We have reviewed the various grounds raised
within the petition and provide comment specifically in relation to Outline Planning Permission ref,
P/134/16/CUT ‘Land North of Sefter Road’ within the table below.

Petitioners Comment Tavlor Wimpey Response

Both sites are allocated as Green Infrastructure | This is an incorrect interpretation. Policy GI 5P1
for the purposes of Policy G1 SP1 and these | requires all major development to be designed
proposals for 580 dwellings and reiated built | o protect and  enhance  existing Green

development would (if implemented) result in | Infrastructure assets, and the connections
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the loss of circa 30.9 hectares of green
infrastructure contrary to the intent of Policy
GSP1

between them, in order to ensure a joined up
Green Infrastructure Network. The policy notes
that the existing Green Infrastructure Network,
as shown on the Green Network Maps for each
parish and town, must be considered at an early
stage of the design process for all major
development proposals. The Green
Infrastructure Network Map on the Council’s
website does show the sites within the Green
Infrastructure Corridor, however it is important
to note that this Map still relates to the old Local
Plan and has now been superseded by the
housing allocations within the adopted Local
Plan. The Council’s website confirms that and
notes that: “The original parish fevel maps
shown below detailing the GI network were
based on the situation in 2012 and are being
updated to reflect the currently adoplted Arun
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local Plan 2018, The parish leve! maps below,
genarally, are therefore now out of date. Any
updates produced are clearly marked within the
following Wist”, Therefore, these sites are not
allocated as Green Infrastructure for the
purposes of GI SP1 as stated and it is misleading
for the petitioners to provide as such. The sites
are also located within the built-up area
boundary as defined by policy 5D SP2.

Furthermore, each of the sites will provide
suitable levels of green space in accordance with
the Council's Public Open Space, Playing Pitches
and Built Facilities Supplementary Planning
Document {January 2020},

Policy HSP1 allocates the site of these
permissions (5D2 Pagham North) for 800
dwellings to be built completed by 2029 with
development commencing on site with 50 being
built in 2018/19 whereas the permissions
granted are for 580 dwellings only with
development commencement unknown but not
predicted to commence until 2025/26 earliest
and the housing not being completed until after
the end date of the adopted Plan (2031)

Since the Local Plan was adopted, there clearly
has been an updated position with the housing
trajectory in relation to the delivery timescales
for the Pagham sites, mainly due to the lengthy
delays involved with securing the Qutline
Planning Permissions. Taylor Wimpey can
confirm that it is committed to commencing
development and securing the delivery of much
needed housing for the District at ‘Land North of
Sefter Road, Pagham’ with initial completions
anticipated by 2022/2023 and development
completed within 5 vears.

Neither of the outline planning permissions
granted accord with Policy HSP2 as neither
demonstrate that they have been
comprehensively planned or with regard to a
masterplan endorsed by the Councii {there is no
such masterplan) and neither alone or in
combination demonstrate that they will meet the
key requirements specified in the Policy

We reject the assertion that the sites have not
been comprehensively planned and would like to
draw Members attention to the Commitiee
Report for OQOutline Planning Permission ref.
P/134/16/0UT which provides further
clarification on this point. The Report states
that:

It should be highlighted that this outline
application only relates fo access with layvoult,
scafe, appeagrance and landscaping being
reserved matlers. Therefore, the development
framework plan submitted in support of the
appiication is only indicative but does show that
the site can accommodaie the scale of
development  proposed  whilst  providing
adeguate opan space provision and respaciing
the site's focation on the edge of the seltfement.
The application is supported by a Design and
Access Statement which clearly demonsitrates
how the indicative layout was arrived at and
gdeguately demonstrates that the proposed
development can be efficiently accommodated
on site. The Design and Access statemesnt has
identified the opportunities and constraints
presant at the site and responded o these with
the design of the development. The
development framework plan shows the sites
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vehicular access from Sefter Road with
pedestrian access being provided onto Rose
Green Road. It has been demonstrated that the
indicative fayoult will achieve acceptable
walkable access fo communily, recreational and
shopping facilities both within the proposed
development and outside of the site boundaries
in accordance with H P2 (F), (i) & (j) of the
Arun Local Plan.

The LPA will not accept a generic housing estate
on the edge of the buift-up area boundary and
the developer will be expected to underiake the
necessary work to achieve a development of the
Aighest possible guality which reflects the
character of the locality. A condition has been
incorporated with the approval reguiring the
submission and approval by the LPA of @ ‘Design
Code Masterplan’ prior to the submission of any
reserved matiers application. It is a reqguirement
of the condition thatl this document will reflect
the principles established within the Design and
Access statement submitted in support of this
application in accordance with the
comprehensive masterplanning requirements of
policy H SP2. It js considered that the
development framework plan in conjunction with
the Design and Access statement demonstrates
that the development has been comprehensively
master planned in accordance with poficy H $P2
of the Arun Local Plan.

The Reserved Matters application which is
currently under consideration by the Council is
accompanied by a Design Code Masterplan
which demonstrates how the development shall
be comprehensively planned. The document has
been produced in consultation with the Council
and presented at ADC's Development Team
meeting on 22°¢ September 2020, receiving
feedback from key stakeholders including ADC
Leisure & Landscape Officer, ADC Principal
Drainage Engineer, ADC Principal Landscape and
Project Officer, ADC Principal Conservation
Officer, WSCC Principal Transport Planner, ADC
Environmental Health Officer. The Design Code
has been revised several times to take into
account feadback received with 4 iterations of
the Code provided to the Council for review and
comment,

Furthermore, the Design Code Masterpian for
the Hook Lane site has been approved by the
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Council. (ref. P/57/20/DOC) which demonstrates
how the site has been comprehensively planned.

Policy H SPZ2a Greater Bognor Regis Urban Area
allocates the site the subject of these OPPs as
SD1 Pagham South for 400 dwellings on the
basis that it would “isupport the sustainable
growth of Bognor Regis” and goes on to describe
how Development proposals will need to meet a3
number of specified key design and
infrastructure reguiremenis: but there is no
evidence that the permissions granted would in
fact support the sustainable growth of Bognor
Regis or meet the specified key design and
infrastructure requirements.

The comment refers to an allocation of 400
dwellings (SD1 Pagham South) although it is
noted that this is an error and should refer to
800 dwelling allocation (SD2 Pagham North).
The infrastructure requirements include land for
the provision of an ambulance community
response post, a replacement scout hut and land
for either a 1FE primary school or care home.
The Committee Report for the Outline Planning
Permission confirms that the development at
Land North of Sefter Road would meet the policy
requirements of H SP2a (e) (i} and (iv) of the
Arun Local Plan. The Report acknowiedges that
the proposed 1FE school site would not accord
with H 5P2 (¢} however the preferred site for
the primary school is at Summer Lane. The
developments will enhance integration with
existing communities and provide opportunities
for walking to nearby facilities and services in
accordance with policy H 5P2 (g).

Both the Qutline and Reserved Matters
applications demonstrate how the development
would achieve sustainable growth of Bognor
Regis. Furthermore, as an allocated site within
the adopted Local Plan, the sustainability
credentials of the site (as with all other
allocations) have been reviewed as part of the
Sustainability Appraisal produced to support the
Local Plan. All of these matters were extensively
reviewed by the Local Plan Inspector as well as
kev statutory stakeholders.

Policy ENY DM2 Pagham Harbour requires that
all housing proposals in Zone B {which includes
the sites of these OPPs) make developer
contributions towards the agreed strategic
approach to access management at Pagham
Harbour and create easily accessible new green
spaces for recreation within or adjacent to the
development site and these OPPs would make
the contributions but do not create accessible
new green spaces over and above that required
to meet the needs of the occupiers of the
residential properties proposed.

The 5.106 Agreement for Qutline Planning
Permission ref. P/134/16/0UT  secures a
Strategic Access Management and Monitoring
contribution of £871/ per dwelling to be used to
fund a package of management measures to
mitigate any impacts of residential development
on Pagham Harbour including wardening, a dog
project, website information, signage and
monitoring as part of the Pagham Harbour
strategic access management and monitoring
project. Furthermore, the level of green space
at the site has been designed ¢ a level that not
only meets the needs of future occupiers but
also incorporates a 2. 1km circular walking route,
reducing recreational pressure on the Pagham
Harbour SPA. The Reserved Matlers lavout
inciudes 4.51 hectares of open space, which
shows that the development provides for well in
excess of the level of open space reguired by
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ADC’s Open Space and Play calculator which
reqguires 1.67 hectares of public open space.

The separate 5106 Agreements relating o each
of the OPPs do not make provision for
infrastructure to be provided in accordance with
the terms of Policy INF SP1 Infrastructure

Policy INF SP1 notes that the Local Planning
Authority will support development proposals
which provide or contribute towards the
infrastructure and services needed to support

provision and implementation development (including the necessary
infrastructure set out within the Infrastructure
Delivery Plan) to meet the needs of occupiers
and users of the development and the existing
community. The Outline Planning Permission at
Land north of Sefter Road, Pagham coniributes
towards the requirements sel out within the
Infrastructure Delivery Plan, providing for
financial contributions towards: education {early
years, primary, secondary and sixth form);
libraries; fire and rescue; policing; Strategic
Access Management Measures at Pagham
Harbour; leisure facilities including swimming
pools, sports halls and plaving pitches; NHS;
WSCC Highways contributions; WSCC footpath
contributions; Whyke Hill Junction improvement
coniribution to Highways England and works
being undertaken by Tavior Wimpey to mitigate
the transport impact of the scheme including
Rose Green Road Priority Junction improvement
scheme and provision of pedestrian, cycle and
emergency access o Rose Green Road. The
indicative cost of iotal financial contributions
arising from the development is in the region of
£4.6 million.

Housing Delivery

All of the aforementioned Outline Planning Permission are located at sites allocated for housing
development within the adopted Arun Local Plan. Policy H 3P1 identifies that within the plan period
2011 - 2031 at least 20,000 new homes will be accommodated in the District. Policy H SP2a (Greater
Bognor Regis Urban Area) notes that strategic site allocations SD1 (Pagham South) and 5D2 (Pagham
North) will collectively provide at least 1,200 dwellings over the plan period.

The petition seeks to impact upon the delivery of housing at sites allocated for housing development
through the Arun Local Plan and which have the benefit of planning permission for residential-led
development. The NPPF notes that land with permission should be developed without unnecessary
delay {(para. 59).

A succeassful revocation order will not prevent the delivery of residential-led davelopment at these
sites but will significantly stall the delivery of these strategic allocations at Pagham resulting in a
further detrimental impact upon the housing trajectory.

Local planning authorities are required to identify a supply of specific deliverable sites sufficient to
provide a minimum of five yvears worth of housing against their housing requirement set out in
adopted strategic policies. (NPPF, para. 73). ADC is not in a position where it can presently
demonstrate a 5 vear housing land supply. ADC is reliant on the extant planning permission to
contribute towards housing delivery over the Plan period. The Housing Delivery Test published by
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MHCLG on 19 January 2021 indicated a 61% under delivery against ADC’s housing requirement set
out within its Local Plan. The PPG notes that a 20% buffer on the Local Planning Authority’s 5 year
land supply should be imposed i housing delivery falis below B5% and that the appilication of the
presumption in favour of sustainable development if housing delivery falls below 75%. (Paragraph:
042 Reference 1D:68-042-20190722)

Whilst we appreciate that the development proposed at these sites has been relatively contentious
with the residents of Pagham, Tavior Wimpey are continuing to work extremely hard to engage with
kev stakeholders with the preparation and submission of the Reserved Matters application and Design
Code Masterplan. Remaining stakeholder concerns are being addressed through the reserved matters
process and this is the appropriate place to address such concerns; revocation or indeed modification
of the outline permission would be an inappropriate and disproportionate response. We recently
attended the Pagham and Aldwick Advisory Group meeting and presented the detailed proposals to
members of the Group and other Pagham site developers. The feedback received from Arun District
Council and Pagham Parish Council regarding the proposed design and layout of the schema was
positive, confirming that the revised scheme represented an improvement to the previously refused
Raserved Matters application layoul. Tavior Wimpey confirms its commitment o work with the Council
to ensure that Reserved Matters consent is achieved and relevant pre-commencement conditions are
discharged as expediently as possible to ensure that residential-led development can be delivered as
swiftly as possible.

Summary and Conclusion

In conciusion, revocation of the aforementioned Qutline Planning Permissions as reguesied by the
petition would be a disproportionate response to any material concerns, significantly detrimental to
the timely delivery of residential-led development within the District, and expose the Council o
significant financial risk as Tavlor Wimpey would seek compensation for the costs of abortive work.
Therefore, it would not be expediant for the Council to revoke the Outline Planning Permissions and
would be contrary to Section 97 of The Town and Country Planning Act 1990 and relevant guidance
set out within the NPPG. The revocation of the Qutline Planning Permissions will hinder sustainable,
identifiad growth which would not be aligned with the principles of sustainable development as set
out within the NPPF.

The grounds presented in the petition to revoke the Qutline Planning Permission at Land North of
Sefter Road, Pagham have been reviewed in detzil and there is no sound basis for any of these
grounds to be accepted. The Cutline Planning Permission fully accords with relevant policies within
the adopted Arun Local Plan. Accordingly, there are no material considerations which indicate that
the Qutline Planning Permission at 'Land North of Sefter Road’ should be revoked. We urge that ADC
rejects the demands set out within the petition to revoke the Qutline Planning Permission
ref. P/134/16/0UT and the other Qutline Planning Permissions within Pagham.

Yours sincerely

HARDEEP HUNIARN
Planning Associate

ce. Taylor Wimpey UK Ltd
Gowling WLG LLP
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Qur Ref: QJ/16.154

Karl Robarts Esq
Arun District Council
Civic Offices
Maltravers Rd
Littiehampton

West Sussex

BN17 5LF

Dear Mr Roberts

Petition before Arun District Council seeking the revocation of planning permission
P/25/17/00UT, B/140/16/0UT, B/143/16/0UT and P/30/19/0UT

{ am writing on behalf of my Client, Hallarm Land Management Limitad, (Hallam) in response to the
above Petition. This Petition seeks the revocation of four outline planning permissions granted by the
Council in respect of land at Pagham, which includes land at Hook Lane which is subject to Permission
P/30/19/0UT that Hallam control.

The land to which these permissions relate is aliocated for housing development in the adopted Arun
District Local Plan 2018, the soundneass of which was confirmed by an independent Inspector who
considered the Council's overail housing needs and the limited opportunities open to it to mest those
needs, given the highly constrained nature of Arun District. The adeption by the Council of the Local
Plan 2018 was not subject to any successful legal challenge.

The Permission was issued on 2nd September 2019, The Application (along with the other applications
which formed the basis for the other permissions which are subject of the Petition) prompted
abjections from Pagham Parish Council, various local action groups and individual cbiectors. The
lawfulness of the Permission, which relies in part upon the Local Plan 2018 may only ba challenged by
judicial review, but no daim was brought within the prescribed time periad.

The Petition is devoid of merit and the arguments presented are largely a repetition of those made
both at the time of the Local Plan Examination and thereafter in the context of the Council's
consideration of the planning application. Moreover, the argument put forward that, because the
Coundil is not able to meet the requiremant in the NPPF to identify a minimum of five years’ worth of
housing (para 73), these housing aliocation policies are out-of-date, is plainly irrational.
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My Client have sought advice from igading Counsel, Mr Thomas Hill QC, in respact of Section 97 of
the Town and Country Planning Act 1990 and | am enclosing this herswith. | am sure the Coundil will
want to consider carefully Mr Hill's Written Opinion, especially those sections relating to the use of
Section 97 and compensation in respect of any abortive expenditure, loss or damage attributable to
the Revocation, where the Petitioner has either misunderstood the lagislation, or is seeking to
misdirect the Council.

Lastly, and for the avoidance of doubt, my Client, Hallam, strongly ghiect 1o the revocation of
planning permission P/30/18/0UT for the reasons given above and in Mr Hill's accompanying Written
Opinion. Equally, in the event the Council does chose to revoke this planning permission, | am
advised they will be seeking compensation in the terms described by Mr Hill.

Should you have any queries, please do not hesitate to contact me.

Yaours faithfully

Cwen Jones
Director
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HALEAM LAND MANAGEMERT LIMITED

LAND ATHOOK EANE, PAGHAM

PETITION BEFORE ARUN DISTRICT COUNCIL SEEKING THE REVOCATION

OF PLANNING PERMISSIONS P25/17 OUT, P/140/16 OUT, P/134/16 OUT AND

P/36/1S QUT

QPINION

INTRODUCTION

. I am asked by Hallam Land management Limited (“Hallam™)} to consider the content

of a petition {“the Petition'”) lodged with Arun District Council (“the Council™)
which seeks the revocation of four outline planning permissions granted by the
Council 10 respect of land at Pagham. Taken together, these permissions are all the
subject of strategic allocations in Pagham which are made in the Arun District Local
Plan 2018 (*the Local Plan 2018”). Hallam controls the land at Hook Lane, Pagham
{(“the Site”) which is the subject of outline planning permission P/30/19 (tthe

Permission™) and which falls within the allocation SP2a “Land at Pagham North”,

1 have paginated the Petition pp.1-9 when considering it further herein
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The Permission was issued on 2™ September, 2019 pursuant to application reference
P/30/19/0UT (“the Application™). The Application {along with the other applications
which formed the basis for the other permissions which are subject of the Petition)
prompted objections from Pagham Parish Council, various local action groups and
individual objectors. However, as noted above, the Site was the subject of a strategic
allocation in the Local Plan 2018, the soundness of which was confirmed by an
independent Inspector who considered the Council’s overall housing needs and the
limited opportunities open to it to meet those needs, given the highly constrained
nature of Arun District. The adoption by the Council of the Local Plan 2018 was not
subject to any successtul legal challenge. The lawtulness of the Permission, which
relies in part upon the Local Plan 2018 may only be challenged by judicial review, but

no claim was brought within the prescribed time period.

[ have reviewed the Report prepared by Otficers for the Development Control
Committee Meeting of the Council on 7% August, 2019 (“the Report™) which
recommended that the Council should grant the Permission. The Report contains a
thorough account of the objections received, addresses these objections directly and
rejects them in favour of a recornmendation of approval. T was immediately struck
upon re-reading the Report that the Petition s very largely a belated attempt to re-run
the failed arguments which opponents to the Local Plan 2018 and the Application
raised in previous years. As such, it represents a misguided and wholly inappropriate
attempt to circumvent normal routes for participating in the planning process and, in
my opinion, should be firmly rejected by the Council for reasons to which 1 will now

turn.



THE POWER TO REVORE A PLANNING PERMISSION PURSUANT TO
SECTION 97 OF THE TOWN & COUNTRY PLANNING ACT 1990

4. Thave no guarrel with the summary of the relevant statutory provisions set out in the
Petition. However, these are not placed in context. The Council will need to be
advised that these provisions are very sparingly used. The statutory planning regime
has been established to achieve maximum levels of certainty for all stakeholders,
including the beneficiaries of planning permission. For this reason, opportunities to
challenge the grant of permission are heavily constrained and limited in both time (6
weeks) and content (error of law). These limits are strictly peliced by the Courts and
are now reinforced by the Senior Courts Act 19817 obligation to refuse to grant relief
if it appears to the Court to be “highly likely that the outcome for the applicant for
judicial review would not have been substantially different” notwithstanding the

finding of an error.

5. In parallel with this highly restrictive approach to the challenge of a planning
permission, the use of the revocation powers is also highly constrained. In particular:
i a revocation order must be expressly contirmed by the Secretary of State where
there 1s objection to it being made (as there would be 1n this case); and
i, any confirmed order will be subject to the payment of compensation by the local
planning authority in respect of any abortive expenditure or any other loss or
damage directly attributable to the revocation order: see section 107 (1) of the

1990 Act.

6. Accordingly, contested revocation orders are very rarely made or confirmed.

2 Section 31{2A)
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BIABHITY ONTHE LOCAL PLARNNING AUTHORITY FOR THE

PAYMENT OF COMPENSATION IN RESPECT OF ANY ABORTIVE

EXPEMDITURE. LOSS OR DAMAGE ATTRIBUTABLE TG THE

REVOCATION

Here, it would appear that the Petitioners have misunderstood the legislation. They
have appreciated that the raling of the Supreme Court in HS5E v Wolverhampion City
Counicil [2012] UKSC 34 means that a local planning authority was “entitled and
usually required to take into account the cost to the public” of exercising its section 97
powers. However, the account at pages 8-9 of the Petition under the heading
“Compensation issues” mistakenly proceeds on the basis that the main head of
compensation sought would be in respect of abortive expenditure (matters such as
wasted professional fees to discharge reserved matters, trial trenching or other
exploratory work carried out post the grant of outline planning permission but prior to
implementation). Indeed, it is stated in the Petition that “there is cwrrently no evidence
that [certain] landowners have incurred any expenditure that could or would be

subject to a claim”.

This analysis appears entirely to overlook the broader *“loss or damage” head which
captures “any loss or damage consisting of depreciation of the value of an interest in
land”: as contirmed by section 107(4) of the 1990 Act. Inevitably, by far the greater
head of claim would be in respect of depreciation in the value of land consequent
upon the revocation of planning permissions for highly valuable residential
development. Whilst I would expect the “abortive expenditure” head of claim to run

to many hundreds of thousands of pounds, [ would expect the “depreciation in value”



10.

head of claim to run to many millions of pounds and, indeed, tens of millions of
pounds across the four permissions. I would challenge the assertion made in the
penuliimate paragraph of the Petition that these levels could be “entertained by [the
Coungcil] within normal budgetary procedures™. Accordingly, [ would expect the
levels of compensation payable by the Council to run well into 8 figures and to pose a
serious threat to its financial stability. Pursuing such a course in respect of the
revocation of permissions which deliver the strategic allocations set out in the
Council’s own independently endorsed and recently adopted Local Plan would not

seem o me to be rational conduct for the Council.

THE MERITS OF THE PETITION

As I have already suggested, I consider the Petition to be singularly devoid of merit. It
is - in large part - a barely disguised regurgitation of the points which focal objectors
raised at the application stage and which were considered by the Council and rejected
at that stage. The revocation procedure cannot sensibly be used simply to re-run the
old arguments pursued by objectors to development with the expectation of a different
outcome (but with a terrible financial penalty attached if the Council can be persuaded

to perform a voite jace).

The points in the “box™ are a direct re-run of the objections raised in 2019. The
Application was not considered to be a departure in 2019 ~ neither by Hallam nor by
the Council. Indeed, the Application was a response to the strategic allocation of the

Site in the recently adopted Local Plan. Had the Petitioners considered there to be an

3 Pp.5-6 of the Petition
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error of law in this respect, for example in respect of conformity with advertisement
requirements, then the correct course was to bring an application for judicial review
within 6 weeks of the grant of the Permission; and not to wait two vears and make the

point in a petition.

The suggestion that the strategic allocations are now “out of date” because the
Council 1s failing to maintain a 5 year housing land supply is completely
misconceived. The recently adopted allocations do not fall away because the Local
Plan requires review — and, in all probability, the allocation of further sites to
supplement existing allocations. T am unable to follow the logic by which the
Permission is declared to be “undeliverable™ The most significant obstacle to
delivery so far has been the guernilla warfare pursued by Mr Collins and his clients in
the form of the submission of conflicting applications and threats of judicial review -
which have occupied Council officer time and resource and regularly delayed the

bringing forward of the strategic allocations.

. The Petitioners’ case in relation to the outcome of the forthcoming local plan review

is entirely opaque. Plans are continually under review across the country, but that
cannot possibly be a reason to reappraise the merits of permissions granted before the
latest review has commenced. That way would lie chaos. In any event, the Petition
states” that “the Petitioners do not say that a revocation of these OPPs would
necessarily result in a change to the adopted Local Plan policies”, so their objectives
are extremely muddled. This simply goes to emphasise the completely misconceived

and inappropriate basis upon which the Petition is advanced.

4 Page 7 and footnote 3

SpPage 7
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14.

Speculation® about how the beneficiaries of the four permissions (which are the
subject of the Petition) might respond to revocation is precisely that: straws in the
wind. The only known fact available to these beneficiaries (including Hallam) would
be that their valuable planning permissions are to be revoked. It would be wholly
irresponsible for the Council to proceed upon any basis other than that any revocation
order that it might make would be subject to the strongest possible objection and that
a full award of compensation would be sought from the Council by all relevant

parties,

CONCLUSIONS

As I have explained, in the absence of agreement from the beneficiaries of a planning
permission, revocation of a permission is, in practice, a rarely used and extreme
course of action for a local planming authority to take. One reason for this is the severe
financial penalties which it can inflict upon Council Tax payers faced with footing the
compensation bill. In my opinion, section 97 is not to be regarded as an opportunity
tor an authority to change its mind unless there are compelling reasons for so doing.
In this case, there 15 absolutely nothing advanced by the Petitioners which suggests
that the decision of the Council’s Development Control Committes in 2019 in relation
to the Permission was patently taken on an erroneous basis and/or requires urgently to
be reversed, with all the severe financial perils which that will bring down upon Arun

Pistrict.

& page 8
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15. Accordingly, and for all the above reasons, this Petition should be firmly rejected by
the Council and I would advise Hallam to make strong representations to the Council

that this is the response which it should make.

THOMAS HILL QC 11" May, 2021

3% ESSEX CHAMBERS
81 CHANCERY LANE
LONDON W(C2A 1DD
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By Email Gowling WLG (UK LLP
FAQO Karl Roberts, Director of Place Two Snowhill
Arun District Council Birmingham
Civic Cenire B4 6WR
Maliravers Road

Littlehampion DX 312501 Birmingham 86
BN17 5LF

12 May 2021
Without Prejudice

Dear Sirs

Petition seeking to reveke Outline Planning Permissions refs. PRBEM7IOUT, PH4GMEIOUT,
PH34MSOUT and PIIGMSIOUT

We act for Taylor Wimpey UK Limited. We understand that Arun District Councit ("the Council™ has received
a petition under its Petition Scheme calling for revocation by the Council of Qutline Planning Permissions refs.
P/28/M7/0UT, PIM40/16/CUT, P/134/16/0UT and P/30/19/CUT (“the Petition™).

VWe further understand that the Council has accepted the Petition and that, as i has the reguisite number of
signatures, the Petition will be considered at Full Council.

We are surprised and concerned that the Petition has been accepted by the Council. The statutory planning
regime provides a clear and transparent mechanism for the consideration of planning applications and i is
inappropriate for the Council to have an alternative scheme that allows the statuiory process to be
circumvented.

indeed, paragraph 2.3 of the Council's Petition Scheme states that:
A pelition will not be accepted where.-

s it is considered to be vexalious, abusive or otherwise inappropriate;

e jltis a stalulory petition {for example, requesiing a referendum on having an slecled mayor);

e [t refars to & planning or licensing application; or

s jt refers fo a dacision for which thers is an existing right of appeal or other procedure {for example,
Council tax banding}.

The third bullet point specifically excludes planning applications and the Council on this basis should have
rejecied the Petition.

Ve presume that the Pelition has not been so rejected because the Council has erronecusly interpreted the
third bullet point as only applying {o five planning applications. Such an interpretation would provide an

Gowtling WLG (UK) LLP is a limitad liability partnership registered in England and Wales under registration number OCZ04378
and is authorised and regulated by the Solicitors Regutation Authority. A list of mambers may be inspected at 4 More London
Riverside, London, SE1 2AU, s registered office.

Gowling WLG (UK) LLP is a member of Gowling WLG, an international law firm which consisis of independent and autonomous
entities providing services arcund the world. Cur structure is explained in more detail at www.gowlingwlg.comfegal.




LETTER TO SHEET NO DATE
Kart Roberts 2 12 May 2021
Arun District Council

opportunity for any of the Council's planning decisions 1o be re-opened after the statutory process had been
concluded. The purpose {(or indesd unintended consequence) of the Petition Scheme cannoct be to undermine
the certainly afforded io landowners and developers by the statulory planning regime by allowing objectors to
re-open previoushy considered issues or raise concerns after statulory deadlines have passed.

it is notable in this conlexi that the material considerations raised in the Petition as potential grounds for
revocation are not new. These matiers were considered fully and properly at the time the applications were
determined. Moreover, some of the concerns raised are being addressed through a five reserved matters
application. These matiers are the subject of a live planning application and any objections or concerns should
be raised and considered in response io that application.

Even if the word ‘application’ in the third bullet point is narrowly interpreted not to include planning applications
which have been determined, the Petition should in any svent have been rejected under the fourth bullet point
because the planning regime provides another procedure for objection. The fact that the other procedure has
been exhausted by obiectors does not prevent the fourth bullet point from applying.

We frust that the Council will reconsider its acceptance of the Petition on the above grounds and consideration
of the Petition at Full Council will not proceed. Should the Petition not be rejected, we will advise our client on
options for formally challenging the Council's validation decision.

Flease note that, should consideration of the Petition go ahead, our client would object to any revocation of
the permissions under section 87 of the Town and Country FPlanning Act 1880 alongside chalienging the
Council's validation decision. Barton Willmore, our client's planning consultant, has prepared the enclosed
letter setting oul the reasons why, regardiess of the mechanism for bringing consideration of revocation before
Members, our client would object to any revocation order made. The content of the Barton Wilmore letter
should inform Members' material considerations in the contexd of section 87,

Yours faithfully

B Enquiries please contact: Rachel Martin

Gowling WLG (UK) LLP

ARUN DISTRICT COUNGIpionlfan 1 41 370w [RUMO3]
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Date: 12 Way 2024
Karl Roberts : _
Arun District Councll Our Ref: PRWIIETERMI0
Civic Centre _
fdatiravers Road Youi Paf BRAUIBIQUT
Littheharnpton
West Sussax, BNAIT B5LF

Dexar Mr Robetis .
RE - Patition for Revocation of Planning Permission PHAWTSIQUT

We act for Pagham Homes Ltd, who own the majority of the fand south of Surmmer Lang Pagham, to-which
PP reference PAADMBIOUT @he "Perission™) appliss, ‘Our clients thank you for providing the Note prepared
by the Petitioners and we wiite (o confirm that our clients eiject fo the proposal,

Asa prefiminary matter, we question whether or not the Petition should be validated as the Arun DC Petition
Scheme clearly states that petiions regarding planning applications will not be accepted. This s because g
statuory process exists for third parties to make representations during the consideration of plaaning
applications. On that basis the petition should not be validated. 1t howaver the Council dois slact to validate
the petitionrs shd consider the request to revoke the Permission then we confitm oo Behalf of our clients a5
follows -

1~ I the avent that the Perinission is revoked then an objection to that revecation will be made and
pursuant fo Section 88 of the Town and Gountry Planning Act 1990 the Revocation will have tobe
subinitted to the Secrstary of State for confivmation; and

2« Ju the event that a Revocation of the Permission is confirmed by the Sectetary of Slate,
compensation will be sought in accordance with Seclion 107 of the Town and Country Planning Act
1988,

With regard Yo the specific issues ralsed in the Petitioner's Note there are @ nunber of inconsistencies and
misleading statemants. These are considersd in further detail baluw. —~

4, The Petifioner's Note is misieading as It seeks to identily areas where thare has been g departure
from the Development Plan in granting the Permission. The current Development Plan includes the
Arun District Council Local Plan (ALP), which was adopted in 2018, and itis specific policies within
that plan that the Petitioner identifies as being departad from. Unless stated otharwise, referances o
policias i this lstter are from the ALP.

2. Rtis clear fram the Officer's Report prepared in the consideration of the application before Permission
was granted (the *Officer’s Repart’) that the application was considered goainst all of the identified
poticies and that there are clear and rational explanations of how the policy reguirements have baen
met. The following points are made in direct response to the areas identified in bullet points in the
Pefitioner's Note ragarding departives fram the Developrent Plan—

WHGIE R Witk o)
O regiatars oMes. fogRiher

tobihone

RS Ra CIgal] AN PR
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a. ltstates that the site is allocated as green infrastructure for the purposes of policy BF 8P
This policy doss not allocate green infrastructure, and instead sets the irasis on which
oroposals should be considered where they will affect green infrastructure. The site is in-fact
in agricultural use and is notin itsell green infrastiucturs.

b, It states that Policy HSP1 affocates the site for 400 dwellings to be built by 2025/26 with
development commencing on site with 80 dweliings being buiitin 201818, Policy HEP1
does nat do this, it sets a fotal target of 20,000 homes between 2011-2021 for the antire
District. Thera is nothing specific with regard fo the tining of defivery of the Pagham sits,

o, i siates that Policy HEP2 nﬁquireé devalopmsnt to be sartisd out in acoordance with's
masterplan and that the Permission was not granted subject to that requirement. Thatls
incorract, as there are conditfons within the Penmission requiring a Design Code Masterplan
and the Design and Acsess Staternant submiited with the application seis out differant
character areas. This s explainad and considerad claarly in the Officers Report,

d. It states that Polioy HSP2a requires certain requiremants and that there is no evidence that
this is being met,. There is an assessment of the infrastructure that the Development will
deliver in the Committes Report which spacifically considers how the proposal mests the
reguirement of Poliey HBPa. -

o Itsistes that Policy ENV DN2 is not mat because the Permission does not provide suflicient
graenspace. The Officar’s Report contains 8 dutailed description of the process that was
fallowed in accordance with the Habitals Regulations to snaure that an Appropriate
Assessment was cartied oufto determine the impact on Pagham Harbour, The Officer's
Report sanfirms that in discussion with Natural England a package of mitigation measuras
was agresd upon which insluded the grovision of on-site-green space.

f  The Note states that the Section 108 Agreement entersd in support of the Permission does
not provide Infrastructurs in accordance with polioy INF §P1. This is patently false as the
Section 106 Agresment delivers a wide renge of planning abligations.

The suggestion in the Petitioner's Note that cerlain publicly requirements should have been followed

in socordance with the Development Management Proedure Order because of a departura fram
Disvelopment Plan policy is incurmect beeause for the reasons explained above, the Development
Plan policies wers followed and there was no departure.

The Petitioner suggests that the Pernission is effectivaly urimplementabie due to ADC determining

{hat housing policies being cutof date. The Arun District Councll Local Development Scheme 2020-
23 confirms the current position s that the ALP is the current adopted policy document against which
nlanning applications should be judged. The Council has resolved to review the plan, but it remains
the current adapled policy of the CGoungll. The Petitioner's suggestion that itis tharefore samehow
impossible for any reserved matter applications W be propery datermined because the pelicies have
changed Is thensfore incarrect Additionally, sven if the policy had changed, that would not be a
reason for an axtant outling position to be unimplementable.

The suggestion that sonie landowners or promoters may simply accept a revocation and seek @ new
planning permission is wholly unrealistic. Whilstwe cen only speak directly on behalf of cur clients,
i is extremely difficult to imagines that any other parly with.an interest inany of the sites would not
obiect to a revocation and sesk compensation in the event that o revoration orderis made.

The notion that there has been Jitlle or no expenditure in connection with the Pennisston is
naccurate. The Pefitioniers Note suggests that because the Development has not been
implernanted, there has been no expenditute. The reality is that in addition to the purchase of the
Site, my clients have already spent 2 significant amount i the preparation of Reserved Matter

Agphications and in preparing materials for the discharae of conditions. For commerzial reasons we

arenot is a position to provide actual figures of the costs inourred to date but the Counall should be
aware that the amount sought would be tens of millizns of pounds.

ashedsed qod wgore by Bis Sotafiins Roguiatite Authority. SR 4arats.
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7. The Note stiggests that changing policles in neighbiouring districts and at Parish and Gounty level
rrvay be a reason fo revoke existing planning permissions. 1t would be comprletely impractioal for
existing permissions to be revoked evary time there i & changs in policy at any level. Any changes

i policy within Aran, or by a connected autharty may be relevant for future determinations or fulure

plan making within Arun but they should never trigoer a review of extant consents,

As explained above the Pefiion should not even be validated in accordance with the Arun DO Petition Scheme
as this is a planning matter and the fime o objest fo this Parimission has long sihee passed, However, inthe
event that the Pefition s validated and is considered, the Councll should note that any revocation will be
opposed and cormpensation will be sought in the sveht that the Permission is revoked.

Yours faihfully

Moore Bardow LLF

ARUN DISTRICT coieiiig ard raguluiad by the Bulates Raguistion Aulbitrily, 884400 ABTEHIR:
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Karl Roberts your raf

Director Place ourref  RQS.054507.01300

Arun District Council direst diat

email
By Email: KarlRoberta@arnungovuk date 12 May 2021
Dear Sirs

Ravocation Petition ~ Outline Planning Permission Reference: PHM40/16/0UT (the Petition)

We act for VIVID Housing Limited (VIVID) in respect of the above matter. VIVID is a development
pariner of Pagham Homes Lid (a subsidiary of Foreman Homes Lid) and is ciosely involved in the
devaiopmant described in the above planning permission. We ask that ihis letter be made
available to Councillors atiending any Full Council meeting and/or the Development Conirol
Committes if the Petition is put before such mesting{s) for consideration.

it is clear from the Arun Disirict Council's (the Council) pelition scheme (ratified by Full Council
on 8 January 2014) that the petilion is invalid because it relales to "planning applications” as
described in Section 2.3 of the pstilion scheme. In the circumstances it would be inappropriate for
the important business of Full Council fo be distracted by matters that have already been
considered and conclusively determined by the Council's planning committee, and as such the
Petition can be dismissed immediately on this basis alone.

Notwithsianding the above, VIVID also strongly urges the Council to dismiss the proposals set out
in the Petition on the substance of the pelition. Making an order {0 revoke the planning
parmissions mentioned in the Petition would:

- Result in the Councii being liabls for compensation claims running into the tens of millions
of pounds, from our client alone;

-  Represent a devastating set back for housing delivery within Arun District, and in
particular affordable housing delivery;

- Trigger a lengthy and costly appeal process before the Secretary of Siate who would
need o confirm any revocation order should the Council make such an order;

- Ulimately be bound to fail given the ill conceived points raised in the Pelition.
Background to the Development

Following a resolution of the Council's planning commiltee, cutlline planning permission was
grantied on 22 November 2018 for outline permission (the Permission) for the development of
fand south of Summer Lane and west of Pagham Road comprising of up to 400 dwellings and
other mixed use development (the Development). All malters were reserved save for access.

LONDON BIRMINGHAM EXETER MANCHESTER ABU DHABI BAHRAIN DUBAI MALAYSIA OMAN

Trowers & Hamilins LLP is a limited liability parinership registered in England and Wales with registered
pumber OC337852 whose registered office is at 3 Bunhill Row, London EC1Y 8YZ. Trowers & Hamiins

Trowers & Hamiins LLF

3 Bunhiit Row LLP is authorised and reguiated by the Sdlicitors Regulation Authorily. The word "pariner” is used o
London refer to a member of Trowears & Hamiins LLP or an employee or consuitant with equivalent standing and
ECAY 8v2Z quailifications or an individual with equivatent status in one of Trowers & Hamiins LLP's affiiated

underiskings. A list of the members of Trowers & Hamiins LLP fogether with those non-members who
are designated as partners is open {0 inspection at the registaerad office.
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The site is former agricultural land and spans an area of 22.97 hectares. The Psarmission is
unimplemented but remains extant. A reserved matiers application has not vet been submiited
but is in the process of being worked up between Pagham Homes and VIVID.

YiViD's Involvement

The Development land has mulliple landowners. Pagham Homes has purchased par of the land
forming the Development and has eniered into contractual arrangements with VIVID to bring the
scheme forward. Pagham Homes and VIVID are proposing fo provide 105 affordable homes
securgd under the S106 Agresment and a further 114 affordable housing dwellings sscured via
grant funding. The Development will therefore be providing significantly more than 50% affordable
housing, making this a compelling scheme that is clearly and overwhelmingly in the public
interest. The Development also utilises a significant portion of VIVID's strategic partnership grant.
VIVID has been able to secure a very significant allocation of grant for the scheme to deliver
additional affordable housing, which would be lost if the Permission is revoked.

VIVID is therefore fully commitied to delivering the Development alongside Pagham Homes, and
any decision to revoke the Permission would represent a major set back in terms of affordable
housing delivery, and indeed i would hinder the Council's ability o meet the objectives of its
deveiopment plan as a whols.

Response to specific issues raised in the Petition
We set out below the key assertions made by the Petition, together with VIVD's response.

Assertion 1. There was a procedural error at the time the Permission was granied because the
application was not publicised 3s being one that deparis from the devslopment plan

This is plainly wrong. It is plain from the planning commitiee raport that the Permission was
granted on the basis that the Development does adhere o the development plan. It follows that
there was no procedural error. The Petition simply seeks to re-litigate the merils of the planning
application some 3 vears after it was determined. The Permission is legally valid {and has already
been upheid by the High Courl in previous judicial review proceedings) and cannot now be
challenged on these vexatious procedural grounds.

Assertion 2. Thai some of the policies against which ihe application was assessad are now out of
date

This assertion is irrelevant. Planning law requires that applications be determined in accordance
with the devslopmant plan unless materdal planning considerations indicale otherwise.
Applications are to be assessed at the time that the decision is made. Decision makers are not
required io revisit planning permissions where there have been changes in circumstances {policy

THL. 1432474753
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or stherwise) since the grant of the permission. Such policy changes are a consiant fsature of the
planning system, whereas decisions o revoke planning permissions due to policy changes are
rarely (if ever) encouniered. In this case the Commitiee Report robustly considered planning
policy within the up-to-date local plan and the Development was desmed {o accord with the said
plan.

Even if the Petition was correct that relevant policies are out of dale {which is denied), it would
not result in a different outcome in terms of the merits of the Permission. Indeed since the
Permission was granted, the case in favour of the Development is even more compelling. The
Government Housing Dslivery Test figures for 2020 demonstrate that over three ysars {o 2020
the Council has only delivered 61% of the required housing target - 1,879 homes delivered out of
the 3,092 homes required. This has thersfore triggered a 'presumption in favour of sustainable
development’. In 2019, housing delivery was low enough to warrant the Council producing an
action plan which confirmed that the Council could not demonstrate a five year housing land
supply. it is therefore evident that the housing to be delivered by the Development is a crucial
confributor to the Council's housing targets. Four permissions are the subject of the Petition,
which would represent a loss of up to 1,000+ homes for the Council which would be wholly
unacceptabis.

Assertion 3; That the Development is undeliverable

This is fundamentally wrong. Pagham Homes and VIVID have entered into legally binding
commilments to bring forward the scheme. Only a decision 1o revoke the Permission stands in
the way of delivery.

Assertion 4; That there is "new svidence” in the form of new and emerging policies

The Petition enlirely fails to articulate how changes in the plans of other authorities in the area, or
the policies of Natural England or those within the NPPF has any bearing on the merits of the
Development. There are no changes in policy that would justify the draconian act of revoking the
Permission.

Expadisncy of Revogation

A decision to revoke a planning permission may only be made where it is "expedient” to do so. i
is clear that it would not be expedient for the Council to revoks the Permission for the reasons set
out below:

Housing delivery

As noted above, the Government Housing Delivery Test figures for 2020 demonstrate that over
three years to 2020 the Council has only delivered 81% of the required housing target - 1,879

THL. 1432474753
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homes delivered out of the 3,082 homes required. Revoking the Permission would exacerbate
that problem, and would risk the Council being placed in special measures by the Govarnment.

Loss of Affordable Housing grant

VIVID has secured a very significant allocation of grant funding fo provide additional affordable
housing at the Development. If the Permission is revoked, the grant will be lost. Therg is no
guarantee that it could be secured in the future if a new permission were to be granted post
revocation. This would result in a devasiating loss of affordable housing, the impact of which
should not be underesiimated.

The site would remain allocated for housing

it should be noted that a decision o revoke the Parmission would not prevent the site from being
developed - it would only delay matters given that the Secretary of State would be likely to reject
any revocation order. Even if the Secretary of State did decide to confirm a revocation order, the
site would remain allocated for new housing and a further planning application would be
inevitable. This would pose a risk to the Council because the Government plans {o significantly
de-reqgulate the planning sysiem, giving local authorilies less say over the design of new
development and reducing the overall burden on developers.

Precedent

Any decision to revoke would set a dangerous precedent for the Council. If the Council decided to
ravoke the Permission {(or any of the other permissions mentioned in the Petition) the Council
would need o undertake a review of all of ils exiant permissions across Arun District and
consider wheather the reasons for revocation applied equally to ather sites. This would be a huge
administrative fask, and a gross waste of public resources. But revoking the Permission whilst
failing to apply the same approach {o other sites could itself lead to judicial review procesdings
against the Council.

Compensalion

In considering whather to exercise its powers under seclion 97 TCPA 1990 the Councll must
have regard o the compensation it would have {o pay under section 107 TCPA 1980, As a
cusiodian of public funds the Council must consider whether the potential cost of revocation is
proportionate to the aim (see Health and Safefy Execulive v Wolverhampion City Councily. This is
of vital importance and very significant weight should be afforded o the financial implications of a
decision to revoke.

THL. 1432474753
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As mentioned, the Permission has not vet been implemsnted bul remains extant. However,
compensation pursuant to section 87 TCPA 1980 would include the significant depreciation of the
vaiue of the land that would be suffered, which would run into the tens of millions of pounds. But
the compensation that the Council would be liable for goes much wider than the depreciation in
land value. The Council would also be liable for other losses including abortive reserved matiers
application costs incurred o date (currently budgeisd to be £400,000 alone), aboriive cosis
incurred post grant of the Permission, the costs of re-starting the planning application process,
the costs of appealing io the Secretary of Slate against revocation.

VIVID estimates that the total valus of compensation claims from VIVID alone would excaad £20
million.

The Council should be in no doubt that if it revoked the planning permissions mentioned in the
Petition, costly, complex and time consuming litigation would snsue in relation to mulliple
compensation claims. As well as being a iotal wasle of public funds, the inevitable litigation would
prove to be a significant distraction from the proper business of the Council, and would harm the
capacity of officers to deliver on the Council's priorities.

Opposed orders referred {0 the Secretary of Statle

Where there is an opposed revocation order it must be confirmed by the Secretary of State who
would convene an inquiry to consider the merits of the order. Given the obvious lack of any merit
in revecation, VIVID and othar interested parties to the inquiry process would have strong
grounds on which to seek a costs award against the Council, which would be likely {o be very
subsiantial indeed.

The Council should bs on notice that not only is there significant financial risk associated with
public inquiries and court procesdings, but that these processes would be lengthy and complex,
which would further undermine the delivery of new housing at the Development sile. it is
inconceivable that development would proceed whilst appeals or litigation is ongeing, thereby
putting the development back by several years at the very ieast.

Conclusions

The power to revoke is a rarely used pigce of iegislation. A parliamentary briefing paper issued on
4 Jduly 2018 on revocaiion states: "Powers fo revoke planning permission are very rarely used.
Where they are used they are offen unconfentious and unopposed. Since 2008 only thres
ravocation orders issued under section 97 TCPA 1980 have been submitled fo the Secretary of
Stale for confirmation”.

The Development has already suffered delays as a result of high court litigation. The Council will
be aware that Pagham Parish Council (lsd by Paul Collins) lodged a failed statulory challenge in

THL. 1432474753
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the High Court which was dismissed on 4 July 2018 (the Challsnge). Justice Andrews
commented that on a fair reading of the Committee Report, # drew the Committee's attention to
the 'proper approach required by the law'. Justice Andrews also commented that the Challenge
was 'fundamentally misconceived'. The Petition is simply the latest vexatious altempt io frustrate
the Development and should be roundly dismissed.

A decision o revoke would be a huge and unnecessary distraction from the task at hand, namely
tackling the housing crisis and delivering for local people. The fall out from a decision to revoke
the Permission would take years to resolve, and would not serve the Council's constituents or
further the cbjectives of the Council's development plan.

Vhilst VIVD appreciates and applauds the importance of consultation and local involvement in
the planning process, all stakeholders have already had the opportunity to engage in the planning
application. The representations of stakeholders were faithfuily taken into account by the planning
committes in 2018, It is clearly nof appropriate or desirable for the merits of planning applications
to be re-litigated vears after the eveni. Such an approach would clearly cause hammn fo the
raputation of Arun District as a place o do business and fo build much needed new homes.

VIVID therefore urges the Council to dismiss the propesal outlined in the Pelition to ensure VIVID
along with others having an interest in the Development land can deliver much needed new
housing as soon as possible for the public's benefit.

f yvou require any further information, please contact Rory Stracey via the details above. Please

can you also copy in Jasmine Ratta, to any emails. Her email address i_

We look forward to hearing from you as soon as possible on the above.

Yours sincersely

Trowers & Hamlins LLP

THL. 1432474753
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Karl Roberts Esqg

Director Place

Arun District Council

Civic Centre

Maltravers Road

Littlehampton

West Sussex, BN17 5LF

SENT BY EMAIL
30a Upper High Street
Thame
Oxfordshire, OX9 3EX

Ref: IS/LANG/PAGH
Date: 11th May 2021

Dear Mr Roberts
Re: Petition requesting the revocation of Planning Permission P/140/16/0UT {“the Planning Permission™}

fwrite on behalf of my clients, Hanbury {AM} Ltd and members of the Langmead family {who own part of the Summer
Lane site which has the benefit of the Planning Permission} regarding the petition submitted to the Council by Paul
Collins on 15th February 2021, | understand that yvou are currently considering the validity of said petition but that
if it is considered valid, you will be writing a report to members in respect of said petiticn to be presented at an
upcoming Full Council meeting. As you will be aware, my clients remain the landowners of a portion of the site with
the benefit of the Planning Permission. In essence, this is the land occupied by “Phase C" of the proposed
development plus the land safeguarded for the new WSCC primary school. The balance of the site {i.e. “Phases A
and B”} has been sold to Pagham Homes who (through their agent Foreman Homes) will develop those phases and
who | understand will be writing to you separately in relation to the petition.

{ make no comment within this letter as to the validity or otherwise of the petition as | have not seen the full petition.
{ have, however, seen a copy of the “Case submitted on behalf of the petitioners™ by Mr Collins and write to respond
to and correct a number of the assertions made therein. As seems 1o be a regular occurrence, Mr Collins makes a
number of statements and assertions within the document that are both fundamentally incorrect and misleading
and whilst | am sure you are already alive to most of these points {and | cannot believe for one moment that the
Council will consider acceding to this completely unjustified request) my clienis regard it as important that they are
corrected. Much time and cost has already been wasted {by my dients, the Council and Pagham Parish Council) in
relation to this site due to the completely unjustified judicial review proceedings previously brought. You may recall
that said judicial review claim was described by the judge in her judgment as “vet another example of the type of nit-
picking scrutinyg of o planning officer’s report which is to be utterly deprecated ” | am therefore sure that the Council
will share our aspiration to avoid any further such wastage or delay.

{ set out the relevant points in response te the arguments in support of the petition in the following sections of this
letter. However, as a fundamental and overarching point the Council should note that my clienis {and | would be
amazed if the same approach is not taken by the landowners of the other impacted sites) will vehemently object to
and oppose any proposed order revoking the Planning Permission. Whilst Mr Collins {somewhat uncenvincingly}
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ventures to suggest that this might not be the case with some of the landowners, the Council and its members should
be under no illusions on this peint.

In response to the case put forward on behalf of the petitioners, we would respond as follows:
1. Planning permission P/140/18/0UT was not granted as a departure from the development plan

Every claim made within the table within the case for the petitioners setting out the purported departures from the
development plan in respect of the decision to grant the Planning Permission is simply incorrect. Moreover, Mr
Collins is well aware this is the case in most instances {or at least he shouid be} as he made detailed representations
ohjecting 1o the application for the Planning Permission and Pagham Parish Council {for whom he was acting at the
time) pursued a number of these claims regarding alleged non-compliance with the development plan policies in the
judicial review proceadings relating to the Planning Permission. They were found {twice} not to be arguable and
were rejected by the High Court who refused permission to proceed on the relevant ground {(ground 3 in the IR}.
Specifically:

&  Asimple reference to the relevant Parish map for Pagham {copy attached) shows that the strategic Pagham
South allocated site is not allocated as Green Infrastructure for the purposes of Policy GI SP1;

® The Planning Permission was granted by the Council on the basis that the application was considered to
accord with the development plan as a whole and indeed considered to accord with the specific key
development plan policies referenced in the table. A simpie reference to the committee reports makes this
clear. Officers concluded and advised members that the development was considered to be sustainable
development {and indead re-iterated that the site had previously been confirmed as such through the local
plan allocation process) and accorded with the up-to-date development plan and members granted the
Planning Permission accordingly;

e The proposed development creates accessible new green spaces and was considered to accord with policy
ENV DMZ. The policy requires developments to “create easily accessibie new green spaces for recreation
jdthin or adiacent to the development site. These shall be capable of accommodating the predicted
increases in demand for local walking, including dog walking. Good pedestrian links shall be provided
hetween housing areas ond new and existing green space in order to discourage car use”. There is no
reguirement for developments to create spaces over and above those reguired to mitigate demand created

by the development itself although the relevant areas are accessibie to all members of the public;

& The Planning Permission was granted subject to a s106 Agreement which secured the infrastructure
considered necessary to mitigate the development by both the Council and the County Council and thus
complied again with the relevant development pian policies;

& |t is unciear where Mr Collins finds the justification for his comment that development is “not predicted to
commence until 2025/26 earfiest.” This is just fundamentally incorrect. As the Council will be aware, under
the Planning Permission the latest development can commence on site is November 2023, but my clients
and Foreman Homes are actively working to discharge the relevant conditions and obtain reserved matters
approvals in order to commence on site as scon as possible.

2. The Development Plan policies remain a key consideration for the purposes of any decision taken under
s97{2} of the Town and Country Planning Act 1990

Regardless of whether any of the specific development plan policies within the 2018 Local Plan are treated as out of
date for the purposes of paragraph 11{d} of the NPPF when the Council {or Secretary of 5tate} has to determine
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planning applications, the adopted development plan remains the starting point in considering whether 1o exercise
any powers under s87. Indeed, as has been pointed out, Section 97{2} expressly states that:

“in exercising thelr functions under subsection {1} the authority shall have regard to the development plon and to any
other material considerations.”

Therefore, the Council has a statutory duty to have regard to the relevant development plan policies in considering
this petition request and to base its decision on those policies unless there are material considerations justifying a
departure from the adopted policies. There is nothing in the NPPF 1o state that the relevant policies are considered
“out of date” for the purposes of the decision the Council is being asked to take here.

However, even if that were the case, the Council has already concluded twice {when the site was allocated and again
when the Planning Permission was granted) that the site/development is sustainable for the purposes of the NPPF
and it is well established as a matter of law that even if policies are considered ouf of date for the purposes of
paragraph 11{d}, they are not simply disregarded by a decision maker. The Council is still required to take the policies
into account and to apply appropriate weight to those policies having regard to the relevant circumstances. The
primacy of the development plan remains. Where the presumption in favour of sustainable development tends 1o
be considered by decision makers to outweigh “out of date” development plan policies is where those policies are
seen as restricting or preventing housing development needed to meet the S-year housing supply and thus the
presumption is applied so as to enable development which conflicts with the relevant policy or policies but is
considered to be sustainable to come forward. | have never encountered a situation where it has been suggested
that the presumption in favour of sustainable development might be used to refuse an application on an aliocated
site {found to be sustainable} which accords with the development plan or to revoke a planning permission for such

asitel

Policies HSP1, HSP2 and HSP2a remain policies within the {still recently} adopted develepment plan. In considering
this request, the Council must have regard to those policies and what they seek to achieve. Reveoking the Planning
Permission which was granted in the basis it accords with the development plan and relates to an allocated strategic
site would be completely contrary to the Council’s adopted development plan and, indeed, its aim through the
Housing implementation Strategy to increase the supply of housing sites over and above the existing supply in order
to seek to meet an identified and currently unmet housing need.

This pointis particularly relevant in the context of a situation where the Council cannot demonstrate a 5-year supply
of housing {even including these commitments on the strategic allocations}). By my calculations, the loss of the four
sites targeted by the petition would risk reducing the Council’s currently deliverable housing land supply by over
1000 dwellings. Contrary to the assertion made in support of the petition, the revocation of these permissions would
therefore clearly prejudice the Council’s ability to provide a 5-year supply of deliverable sites and that is actually a
material consideration which clearly lends further support to the refusal of the petition request. It certainly could
not be rationally concluded that it is a material consideration justifying revocation of a permission that accords with
the development plan.

3. The suggestion that it is 3 “material consideration” that the Council has no ability to ensure these sites
are developed in accordance with the terms of the respective outline permissions and 5106 Agreements,

Again, this is just fundamentally incorrect and in fact is yet another argument against the petition. As we have
highlighted repeatediy, the Planning Permission was granted because it accorded with the development plan. Asyou
will be aware, any reserved matters submissions {which are not planning applications) will be required to accord
with the principies and parameters established by the outline planning permission and thus will by definition accord
with the relevant development plan policies. The s106 Agreement binds any development pursuant to the Planning
Permission. It is therefore the case that the best means of ensuring that development of this site accords with the
refovant adopted development plan policies is to encourage the development of the site pursuant to the Planning
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Permission. If the permission is revoked and a3 new application has to be submitted, there would actually be less
certainty in this regard given the current housing land supply position. As such, if this peint is considered a material
consideration relevant to the decision at all, it certainly is not 3 material consideration supporting revocation of the
planning permission. Itis once again the opposite.

4., The asserition within the petition that P/I40/16/0UT is "undeliverable” is wrong and again is not
supported by either facts or evidence.

My clients’ site has the benefit of the Planning Permission which is extant. My dients and Foreman Homes have
been working with the Council to discharge relevant conditions in order to enable the imminent submission of
reserved matters. To the extent that there has been any delay with this site, it was caused in no small part by the
judicial review proceedings that followed the grant of the planning permission and effectively delayed matters on
site by a year. There is, however, absolutely no evidence to suggest that this site will not be delivering homes within
5 years. This is reflected in the fact that this site (along with the other three targeted by the petition)} is considered
a “commitment” within the Arun Council Housing and Economic Land Avallability Study 2020 and forms part of the
Council's current deliverable housing land supply which | understand to be 3.3 years. Revoking this planning
permission would only cast doubt over the deliverability of the site and over that 3.3-year supply which may then
be exploited by those lodging speculative planning applications reliant on the Council’s inabiity to demonstrate 3 5-
vear housing land supply.

5. Other new avidence

it is difficult to comment on the other new evidence cited in support of the petition as no detail has been provided
as to what within that evidence might represent a material consideration justifying even the consideration of
revocation of a planning permission on an allocated site under an adopted development plan to the detriment of
the Council’s {already unmet} 5-year housing land supply position. No specific evidence/material consideration has
been cited or identified as either supporting the claim for revocation let alone one justifying a departure from the
recently adopted deveiopment plan. However, in respect of the Pagham Neighbourhood Plan we would point out
that this has been discontinued.

6. Compensation and Cost issues

As is rightly pointed out within the case for the petition, it has been established as a matter of law that the
compensation {or to put it another way the potential costs to the authority and the public} payable by the Council
in the event of and as a conseqguence of any revocation is a material consideration for the authority to take into
account in deciding whether or not to revoke any planning permission. In this regard, | would make the foliowing
points:

# My clients can categorically confirm that if the Council decides to make an Order revoking the Planning
Permission they will object to any proposed Order. This means that the matter will require confirmation by
the Secretary of State and almost certainly a costly public inquiry to consider the same. Given that we
consider there to be no valid grounds for revocation of the Planning Permission then in the {inevitable in
my view) event that the Secretary of State refused to confirm the Order | am confident that my instructions
would be to would seek to recover the costs of any inguiry from the Council;

e  Similarly, in the event that any revocation order was uphelid by the Secretary of State, | can confirm that my
clients would look to claim any available compensation and | understand that Pagham Homes/Foreman
Homes would take the same approach. As the Council is no doubt aware, compensation can be claimed for
any diminution in the value of the land resulting from the revocation of the Planning Permission and as
such, members should be left in no doubt that any such compensation claim would be extremely significant.
in terms of planning related costs since the grant of the Planning Permission, my clients have incurred many
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hundreds of thousands of pounds on condition discharge, technical and detailed design matters but any
impact on land value would dearly be even more significant. Whilst, for commercial and confidentiality
reasons, § am not able to provide specifics of the price paid for the land that has been acquired from my
clients, | am instructed that the difference between the existing agricuitural land value of the site and its
value with planning permission is considered to be in the region of £350,000 per acre. The site covered by
the Planning Permission is 66.7 acres. This should therefore give you an indication of the likely scope of any
potential compensation claim and this only relates to one of the four sites covered by the petition.

Conclusions

in conclusion, therefore, there is in my view no justification for the revocation of the Planning Permission whic
would serve no planning purpose and would in fact be harmful to the Councils housing and development plan
strategy and housing land supply position. The Planning Permission relates to an allocated site within a recently
adopted development plan. it was granted on the basis that it accorded with said development plan. There is clearly,
therefore, no justification, having regard to the development plan, to revoke the Planning Permission. in addition,
all relevant material considerations {e.g. the need 1o preserve the deliverability of the site and the Council’s current
housing land supply, loss of a primary school site needed by WSCC to serve the needs of the area, the enormous
financial costs to the Council should the Planning Permission be revoked} also clearly support rejection of the
petition. Not one valid material consideration has been put forward that justifies even considering revocation of the
Planning Permission and whilst | appreciate that the constitutional procedures of the Council may still require
consideration of the petition, | hope and trust that members will be clearly advised that there are absolutely no
grounds for revocation and indeed of the very significant potential consequences for the Council should they decide
to do so.

 am sure that you were already well aware of many of the above points {and indeed the inaccuracies in the case put
forward by Mr Collins} but | would be grateful if you could confirm that this fetter will be taken inte account and
these points addressed in any report presented to the members. We would obviously also be grateful if you could
notify us when the petition is likely to be considered and whether we are able to address the relevant commitiee
meeting.

As a final point, it is not clear from the "Case on behalf of the Petitioners” on whose behalf Mr Collins is acting here
afthough | am obviously aware that in previously opposing the planning application for this site he acted on behalf
of Pagham Parish Council and in other recent correspondence with the Council {usually on multiple
applications/matters but filed on the register page for the Planning Permission) he has stated that “/ act for no-one
except myself in these matters.,” | am also aware, however, that he has in the past acted for clients with significant
land holdings and/or interests in the Yapton and Ford area and it is clear from his recent email of 26 January 2021
that he continues to promote the possibility of a future development strategy in the District centred on a new
settlement of over 7,000 dwellings “focussed arocund Ford Airfield in the parishes of Yapton, Ford and Climping.”
indeed, he actually offers within that email fo provide details of how this can be achieved suggesting a continued
involvernent in that project. This being the case, we would ask that officers and members be alive to possible ulterior
motives behind this action, not from the individual residents who may have signed the petition but rather of those
invoived who may not have the “altruistic” and anti-development motives one might assume.

With kind regards
Yours sincerely

James Smith
Principal and Director
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For and on behalf of James Smith {Planning Law Services} Limited
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